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I. Statement of the Case 
A. Nature of the Case 
Galust Berian (Berian) filled in a ditch serving property owned by Jade and Kylie 
Mortensen (Mortensen). Mortensen sued Berian and the property owner, Yvette Sturgis (Sturgis), 
to have the ditch reopened. Berian counterclaimed for trespass. After a court trial, Berian appeals 
the trial court's decision regarding the ditch and the trespass. 
B. The Course oi Proceedings Beiow 
Mortensen filed his complaint September 15, 2015. (R. 6-14). Berian and Sturgis filed 
their answer December 10, 2015. (R. 32-37). Berian also filed a counterclaim against Jade 
Mortensen for trespass. (R. 36). A court trial was held February 29, 2016. (R. 67-70). The parties 
submitted post trial briefs and proposed findings and conclusions. (R. 72-83, 84-91). The district 
court issued its initial Findings of Fact and Conclusions of Law on March 28, 2016. (R. 92-99). 
The initial decision did not address Berian's trespass claim. (R. 98, ,r 51). Mortensen moved the 
court to reconsider its ruling and specifically address the trespass claim. (R. 100-101 ). On May 
23, 2016, the district court issued Amended Findings of Fact and Conclusions of Law and a 
corresponding Judgment. (R. 110-117). The amended decision ordered that the ditch be 
reopened, awarded Mortensen $1,020 as the cost of reopening the ditch, and awarded Berian $50 
as nominal damages for Mortensen's trespass. (Id.). Berian and Sturgis then appealed to this 
Court. 
C. Statement of the Facts 
Berian owns property just south of 6300 South in Madison County, Idaho. 1 Adjacent to 
his property to the west is a parcel owned by Yvette Sturgis. Prior to approximately 2011, Berian 
owned the Sturgis Parcel. (Tr. 19:7-23; 213:4-8). However, it was repossessed by a bank and 
Sturgis purchased it. (Id.). A ditch referred to as the Fyfe Ditch runs north to south on the border 
'The record includes several ariel photographs. Plaintiffs Exhibit 28 shows the 
approximate boundaries of the various parcels of property and the approximate location of the 
ditch in question. 
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between the Berian and Sturgis properties. (Tr. 106:23-109:21; Ex. 2A2; Ex. 13). The ditch at 
issue in this case leaves the Fyfe Ditch and travels west across the entire width of the Sturgis 
property. (Id). 
In 2004, Mortensen purchased a parcel immediately to the west of the Sturgis property. 
(Pl. Ex. 30). The Mortensen property is served by the ditch that crosses the Sturgis property. (Pl. 
Ex. 1, 28). Previously the Mortensen and Sturgis properties were owned by the same landowner. 
/Tr ,17,,L'>'>\ 
\...L..I.• ..,., .-.-kk}· 
On April 18, 2015, Berian called an unidentified person based on an add in the Thrifty 
Nickel and paid him $45 to use his equipment to fill in the ditch across the Sturgis property. (Tr. 
37:25-38:24). He did not attempt to contact Mortensen prior to doing so. (Tr. 38:4-13). Before 
filling in the ditch, Berian received permission to do so from Yvette Sturgis. (Tr. 39:14-40:2). 
After Mortensen discovered the Berian had destroyed the ditch serving their property, Jade 
Mortensen entered onto Berian's property and confronted him about having filled in the ditch. 
(Tr. 179:21-180:23). 
II. Additional Issues on Appeal 
A. Should any judgment against the Plaintiffs in this appeal include Yvette Sturgis 
when she is a Plaintiff in the underlying case, she was listed on the Notice of 
Appeal, but Plaintiffs briefing asserts she is "not an active participant in this 
case?" 
2Exhibit 2A has the location of the Fyfe Ditch drawn on it in black pen. On the left side of 
the exhibit, the ditch starts on the road identified as W 6800 S/River Bridge Rd. It travels north 
and takes a slight jog to the northwest. The drawing shows the ditch in dispute splitting off to the 
west and ending at the Mortensen property. The larger portion of the Fyfe Ditch continues to the 
north and dead ends just south of 6300 S. 6300 S. is not labeled on Exhibit 2A, but is labeled on 
Exhibit 1. 
30n Exhibit 1 the large blue line running north to south is the Texas Slough, a large ditch 
not involved in this case. The Fyfe Ditch is located west of the Texas Slough. The west bank of 
the Fyfe Ditch functions as a deed call and as such is represented by the solid black line. (See Tr. 
204:1-12). 
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B. Respondent claims attorney fees on appeal pursuant to LC. § 12-121 and I.A.R. 
41. 
III. Argument 
A. Standard of Review 
On an appeal from a bench trial, the Court limits its review of the district court's decision 
to whether the evidence supports the findings of fact, and whether the findings of fact support the 
conclusions oflaw. Morgan v. New Sweden Irr. Dist., 156 Idaho 247,257,322 P.3d 980,990 
(2014) (citations omitted). The Court liberally construes a district court's findings of fact in a 
bench trial in favor of the judgment entered because it is the province of the district judge acting 
as trier of fact to weigh conflicting evidence and testimony and to judge the credibility of the 
witnesses. Id. The Court does not substitute its view of the facts for the view of the district court. 
Id. Instead, where findings of fact are based on substantial evidence, even if the evidence is 
conflicting, those findings will not be overturned on appeal. Id 
B. The district court's decision that Mortensen had a valid right-of-way across 
the Sturgis property was supported by the evidence at trial. 
A review of the record shows that the evidence at trial supported the district court's 
finding that there was a valid ditch easement across the Sturgis property serving the Mortensen 
property and that Berian failed to show that the easement had been abandoned. 
1. The evidence at trial supports the district court's finding that prior to 
Berian filling in the ditch, the ditch supplied water to Mortensen's 
property. 
The district court found that prior to September of 2014, when Berian filled in the ditch, 
the ditch supplied water to Mortensen's property. (R. 112, ,r 10). The court found that while the 
ditch was not always well maintained, it could convey water. (R. 112, ,r 10). The ditch was 
visible when Berian owned the property and when Sturgis purchased the property. (R. 112-113 ,r 
18). These findings are supported by the record at trial. 
Sandra Cress, a neighbor who has lived in the area her whole life testified regarding the 
existence of the ditch. (Tr. 45:11-47:10). Cress is the daughter ofMyrtus (Bert) Fyfe who owned 
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all of the property in question. (Tr. 47:4-19). Cress testified that Fyfe had built the ditch serving 
the Mortensen property when she was young. (Tr. 47:20-49:13). Although it was not well 
maintained, the ditch had never been filled in or destroyed until Berian filled in in. (Tr. 49: 14-
50:4). 
Larry Atkinson, a 77 year old neighbor, who has lived nearby his entire life testified that 
when the Mortensen property was owned by a prior owner, he cleaned the ditch serving the 
:Mortensen property. (Tr. 61 :2163:2). 
George Benson, a neighbor who has lived in the area for about 60 years, testified that he 
was familiar with the ditch. (Tr. 72:24-74:13). 
Kevin Thompson, the surveyor who performed the survey introduced as Plaintiffs 
Exhibit 1 testified that when he walked the property for the survey in 2012, he saw the ditch and 
it appeared to be an ordinary irrigation ditch. (Tr. 100:6-102: 16). 
Rod Robison, a neighbor who sold Mortensen the Mortensen property, testified about the 
ditch. (Tr. 96:25-98:12). Robison is the president of the Reid Canal Company. (Tr. 114:4-10). 
Robison testified that when he purchased the property the ditch was in place. (Tr. 110: 18-22). He 
testified that when the Mortensen property was owned by Larry Flaggler he had done 
maintenance on the ditch and the ditch provided water to the Mortensen property. (Tr. 111 :10-
112:17). Robison testified that Mortensen owns four shares of the Reid Canal Company and that 
the Reid Canal Company delivers Mortensen's water to the Fyfe Ditch. (Tr. 117:21-118: 11 ). 
Robison testified that he had seen Mortensen on the Sturgis property doing maintenance on the 
Fyfe Ditch and that Berian had been present when Mortensen was doing the maintenance. (Tr. 
122:22-125:17). 
Jade Mortensen testified that the ditch was in place when he purchased the property in 
2004. (Tr. 145:24-146:3). He ran water down the ditch the summer after he purchased the 
property- the 2005 irrigation season. (Tr. 146:4-23). The water reached his property. (Id.). The 
first year he did minor maintenance with a hand shovel. (Tr. 146:24-147:9). 
Jade testified that Plaintiffs Exhibit 12 is a photograph of the ditch where it leaves the 
Sturgis property and enters the Mortensen property. (Tr. 153: 1-154: 18) It shows the condition of 
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the ditch prior to Berian filling it in. (Id.). Exhibit 18 is a photograph of the headgate from the 
Fyfe Ditch into the ditch that serves Mortensen's property. (Tr. 172:2-21). The ditch was 
constructed so that it could irrigate both Mortensen's property, and the Sturgis property. (Tr. 
174:16-179:8). 
Jade testified that in 2010, he and Berian had a conversation regarding the ditch in which 
Berian gave him permission to clean both the Fyfe Ditch and the ditch serving the Mortensen 
property. (Tr. 157: 15-160:2). Jade further testified regarding Rod Robison seeing him clean the 
ditch and Berian's presence at the same time. (Id.). His testimony was consistent with Rod 
Robison's regarding that event. (Id.; Tr. 122:22-125:17). 
Jade testified that in June of 2011, Jade received a call from Berian regarding flooding on 
the ditch serving his property. (Tr. 161:14-164:2). As a result of that conversation, Jade placed a 
culvert in the ditch to allow vehicles to pass from one side of the ditch to the other. (Id.). Jade 
and Berian spoke about the ditch after the culvert was in place. (Tr. 166:20-167: 12). Over the 
years Jace walked the ditch and performed routine maintenance on it and on some of those 
occasions met and talked with Berian. (Tr. 167:13-168:4). Berian denied every having spoken to 
Jade regarding the flooding or the ditch. (Tr. 37:8-22). However, at trial Jade's phone records 
were introduced showing a call from Berian's number on June 6, 2011. (Tr. 243:1-246:5). 
In contrast, Berian testified that when he purchased the property in 1989, there was no 
ditch running across the property and no way to convey water from the Fyfe Ditch to the 
Mortensen property. (Tr. 29:6-30:25). He testified that the ditch first appeared a few years ago 
during the foreclosure proceedings. (Tr. 31 :8-33: 11 ). He further testified that he had never talked 
to Jade Mortensen and never called him on the phone. (Tr. 37:8-13). The district court 
specifically considered Berian's testimony and determined it was not credible based on, among 
other factors, testimony from others with knowledge of the ditch, Jade's phone records showing 
Berian's cell phone number, and aerial photographs showing the ditch prior to 2011. (R. 113, ,i,i 
22-24). The evidence at trial supports the district court's finding regarding the existence of the 
ditch. 
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2. The evidence at trial supports the district court's finding that the 
ditch was not abandoned. 
The district court found as follows regarding abandonment: 
No evidence was presented that the ditch was abandoned by Mortensen or their 
predecessor's in interest. Rather, the evidence showed that the previous owners 
Fyfe, Flaggler, and Robison, conducted maintenance on the ditch. 
(R. 112 ,r 15). This finding is supported by the evidence at triaL Rod Robison testified that when 
the Mortensen property was owned by Larry Flaggler that Robison had done maintenance on the 
ditch. (Tr. 111: 10-112: 17). Larry Atkinson testified that he had cleaned the ditch serving the 
Mortensen property when it was owned by a prior owner. (Tr. 61:2163:2). Kevin Thompson 
testified that when he saw the ditch in 2012, it looked like an ordinary ditch. (Tr. 100:6-102:16). 
Jade Mortensen testified that when he purchased the property in 2004, the ditch functioned and 
that he did repair work on it repeatedly between 2004, and 2014, including the placement of a 
culvert in 2011. (Tr. 146:24-147:9; 157:15-160:2; 167:13-168:4). 
The burden to show abandonment is on Berian and Sturgis. Wagoner v. Jeffery, 66 Idaho 
455,461, 162 P.2d 400,403 (1945). Findings of abandonment are not favored. Id., 66 Idaho at 
459, 162 P.2d at 402. Abandonment of a ditch, or any property right, requires a clear, 
unequivocal and decisive act of the alleged abandoning party. Savage Lateral Ditch Water Users 
Ass'n v. Pulley, 125 Idaho 237,249,869 P.2d 554,566 (1993). Mere non-use does not equate to 
abandonment. Weaver v. Stafford, 134 Idaho 691, 698, 8 P.3d 1234, 1241 (2000), overruled on 
other grounds by Weitz v. Green, 148 Idaho 851,230 P.3d 743 (2010). Defendants presented no 
evidence that the ditch was abandoned by any prior owners. At most, the portions of the record 
relied upon by Berian and Sturgis show that the ditch was not well maintained at times. The 
district court considered the testimony relied on by Berian and Sturgis. The district court 
determined that Julia Berian and Galust Berian' s testimony that the ditch never existed prior to 
2012, was not credible. (R. 113 ,r 24; 114 ,r 26). Berian and Sturgis are simply asking this Court 
to reweigh evidence already considered by the trial court. 
The Appellants' Briefrepeatedly references I.C. § 42-222(2) in support of the proposition 
that the ditch was abandoned based on five years of nonuse. However, even if Appellants had 
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produced evidence of a five year period of non-use, LC. § 42-222 does not apply to ditch 
easements. It deals with water rights. The two are distinct. Savage Lateral Ditch Water Users 
Ass'n v. Pulley, 125 Idaho at 249,869 P.2d at 566. As such, Idaho Code section 42-222 is 
irrelevant to the determination of whether Mortensen' s ditch had been abandoned. Moreover, 
even if Berian and Sturgis had presented evidence of non-use for five years, and such non-use 
impacted the ditch right, the water rights appurtenant to the Mortensen property are owned by the 
Reid Canal Company (Ex. 29; Tr. 63:3-12, 114:1-19) and as such, are not subject to forfeiture for 
non-use regardless of the length of the period of non-use. LC.§ 42-223(7). 
3. Yvette Sturgis is an appellant and any judgment from this appeal 
must include her. 
Appellants' brief asserts that Yvette Sturgis (Sturgis) is "not an active participant in the 
litigation." (Appellants' Br. p. 5). It further asserts that while Sturgis is the legal owner of the 
property, Berian is the "equitable owner." (Id.). The record in this matter includes no discussion 
of Berian' s equitable ownership. 
Sturgis owns the "Sturgis property." (Tr. 19: 19-20:20). Berian has a contract with Sturgis 
whereby he will buy the property back with artwork as the consideration. (Id.). Nothing about 
that relationship makes Berian the "equitable owner" of the property or makes Sturgis any less of 
a participant in this lawsuit and appeal. 
The record indicates that Sturgis is a party to this appeal. Appellants' Notice of Appeal 
indicates that the appeal is brought by both Berian and Sturgis. (R. 148-151 ). The document 
caption identifies both as appellants and the body of the Notice of Appeal references appellants 
in the plural. (Id). The Appellants' Brief indicates that Sturgis is a party to the appeal. The 
caption identifies both Berian and Sturgis as appellants/defendants. Despite the assertion that 
Sturgis is somehow not an "active participant," any judgment received by Mortensen as a result 
of this appeal should include both Berian and Sturgis as jointly and severally liable. 
C. The district court's decision granting nominal damages for Jade Mortensen's 
trespass onto Galust Berian's property was supported by the evidence. 
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The district court ruled that Mortensen trespassed on Berian's property, that no damage to 
the property was done, and awarded Berian nominal damages. (R. 116 ,I 50-52). Berian testified 
that Mortensen's trespass resulted in no damage to his property. (Tr. 228:20-229:5). Berian asks 
this Court to award him additional damages, but points to no evidence in the record that would 
support an additional award. 
Damages for trespass consist of the amount necessary to repair the damage to the land 
from the trespass. Ransorn v. Topaz lvfktg., L.P., i43 Idaho 641, 644-45, 152 P.3d 2, 5-6 (2006); 
McLaughlin v. Robinson, 103 Idaho 211,216,646 P.2d 453,458 (Ct. App. 1982) (citing Raide v. 
Dollar, 34 Idaho 682,203 P. 469 (1921). Here, it is undisputed that the trespass caused no such 
damage. (Tr. 228:20-229:5). 
Appellants were not entitled to attorney fees from the district court. They were not the 
prevailing party at trial4. IRCP 54( d)(l )(B). In addition, Appellants made no motion for attorney 
fees as required by IRCP 54( e ). 
D. Mortensens are entitled to attorney fees on appeal. 
Mortensen seeks attorney fees pursuant to LC. § 12-121 and I.A.R. 41 as this appeal has 
been brought frivolously, unreasonably, or without foundation. Frantz v. Hawley Troxell Ennis & 
Hawley LLP, 161 Idaho 60, 66,383 P.3d 1230, 1236 (2016) (quoting Snider v. Arnold, 153 Idaho 
641, 645-646, 289 P.3d 43, 47-48 (2012)). The appeal simply asks this Court to "second-guess 
the trail court by reweighing the evidence" Id Appellants have failed to show that the district 
court incorrectly applied well-established law and has failed to add any new analysis or authority 
to the issues raised below that were resolved by a district court's well-reasoned authority. Id. 
The district court considered the evidence and arguments put forth by Berian and Sturgis, 
weighed it appropriately, and decided against them. Sandra Cress, Larry Atkinson, and Rod 
Robison all testified that the ditch has existed for decades. They further testified that they 
41.C. § 6-202 includes "reasonable attorney's fees which shall be taxed as costs, in any 
civil action brought to enforce the terms of this act if the plaintiff prevails." The statute provides 
for attorney fees only if the plaintiff is determined to be the prevailing party. The trial court, in its 
discretion, determined that Berian was not the prevailing party of the civil action. 
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performed maintenance on the ditch. Kylie Mortensen, and Jade Mortensen, testified that the 
ditch was in place when they purchased the property and that they used it for the 10 years they 
owned by property before Berian filled it in. Berian and Strugis have caused Mortensen 
considerable economic damage by filling in the ditch, forcing Mortensen to litigate to get the 
ditch reopened, and now by filing this appeal. Mortensen should receive attorney fees on appeal. 
IV. Conclusion 
This Court should rule that the district court's decision regarding the ditch is supported by 
the evidence, the district court's decision awarding Berian nominal damages for the trespass is 
supported by the evidence at trial, and should award Mortensen attorney fees on appeal. 
7
rh 
RESPECTFULLY SUBMITTED this __ day of March, 2017. 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
ORF ACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was on this date 
served upon the persons named below, at the addresses set out below their name, either by mail-
ing, hand delivery or by telecopying to them a true and correct copy of said document in a 
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to 
them; or by facsimile transmission. 
·-t,; 
r,. A 'T'T'r>. 1 ' ·7 11 d f' r • - - • -
uf-\.1 r.v tms ay o Maren, :LU u. 
Robin Dunn 
477 Pleasant Country Lane 
P.O. Box227 
Rigby, ID 83442 
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